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Comments of FreedomWorks Foundation 

 

FreedomWorks Foundation is a 501(c)(3) nonprofit and educational foundation 

with more than 500,000 members and supporters nationwide.  Its mission is to educate 

citizens on, and to promote the adoption of, free-market policies, which it believes inure 

to the benefit of consumers and citizens generally.  FreedomWorks Foundation is actively 

involved in a number of regulatory issues and has been particularly interested in 

technological advances and changes in the marketplace that bolster competition and 

consumer choice.  We take a strong interest in the Federal Communications 

Commissions’s (FCC’s) Notice of Inquiry on “A National Broadband Plan for Our 

Future,” given the potential implications for competition and innovation in the 

technology sector.  We believe that consumers are best served by a competitive, dynamic 

telecommunications market and the thrust of the Commission’s efforts should focus on 

fostering competition to increase consumer welfare. 

 

FreedomWorks Foundation believes that maximizing consumer welfare is the 

principal criterion to be considered when evaluating market activity and organizational 

structures.  This is a fundamental assumption in mainstream economic analysis, and our 

comments focus on the importance of ensuring a competitive market and avoiding 

unnecessary regulatory barriers in one of the most fast-paced sectors of the economy. 

 

While there are many causal factors responsible for the current economic 

downturn, there is widespread agreement that policies that can promote economic growth 

without additional burdens on the federal budget will be critical for strengthening the 

economy.   Developing broadband polices that foster competition and innovation provide 

such an opportunity.  Regulators have struggled with the implementation of the 1996 

Telecommunications Act, with efforts to establish a more competitive market often 

creating disincentives for the capital expenditures necessary to deploy a broadband 

network to individual households across the nation.  Consequently, consumers and 

businesses have had limited access to high-speed Internet connections.  In turn, this has 

reduced investment in bandwidth-intensive content and limited the potential economic 

benefits of broadband deployment.  
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A more robust market for broadband holds great economic promise, not just for 

the companies providing broadband services, but for the businesses and consumers who 

rely on the service.  In fact, two recent studies suggest that full broadband deployment 

would generate roughly 1.2 million jobs throughout the nation—an important 

consideration in a flagging economy.  As the administration and Congress debate 

economic growth policies, they should not overlook the potential impact of broadband 

deployment on economic growth.  The FCC’s efforts on broadband deployment offer an 

important opportunity to re-emphasize the potential for economic growth offered by a 

dynamic technology sector. 

 

Broadband deployment is a critical step in creating the new networked economy.  

The revolution in information technology began with the widespread availability of 

personal computers.  The development of the internet provided these individual users a 

low cost method to exchange information, leading to a major transformation for 

consumers and businesses nationwide.  Indeed, many commentators have called the 

telecommunications and technology changes of the last 20 years analogous to the 

industrial revolution of the late 1800s.  As FCC Commissioner Michael J. Copps stated: 

 

The transformative potential of broadband technologies is, I believe, 

akin to the major infrastructure developments that built America to 

greatness.  I believe that when the history of our times is written, the 

broadband transformation will be discussed in the same vein as the 

building of the roads and ports and harbors that made commerce 

possible in pre-Civil War America; as the Transcontinental railroads 

that made us a continental power in the late Nineteenth century; as the 

national highway system that opened the way for rapid transportation 

and demographic migration in the last century; and as the first great 

telecommunications revolution that brought telephone service to the 

far corners of America, a job mostly, but not yet totally, completed.
1
 

 

Today’s push to connect computers across the nation (and the globe) can have the 

same impact as earlier real-world interconnections such as the railroads and highways 

that comprise the physical backbone of the nation.  Broadband deployment holds the 

promise of economies of scale in information that will help consumers and businesses 

alike.  In addition to wider access to providers of goods and services, consumers will 

have easy access to information and services in areas such as health care, new avenues to 

stay in touch with friends and family members, new educational opportunities, and new 

ways to interact with government bodies at all levels of government.  As with all 

networks, as the number of users increases the value of the network to each individual 

user increases. 

                                                 
1
 Separate Statement of Michaal J. Copps, Dissenting, Re: Inquiry Concerning the Deployment of 

Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and 

Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications  

Act of 1996, February 6, 2002.  Available at 

http://ftp.fcc.gov/Speeches/Copps/Statements/2002/stmjc204.txt . 
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The pace of adaptation to the new technology is indicative of the value it holds for 

consumers.  Personal computers provided consumers the initial boost in information 

technology.  According to the Department of Commerce, 24 percent of households 

owned a computer in 1994; by 2001, that figure was 57 percent.
2
  The annual growth rate 

in computer users from 1997 to 2001 was 5.3 percent, and we have reached the point 

where 66 percent of the population uses computers from some location.
3
  

 

The growth in internet use has been even more striking, with growth rates of 20 

percent a year since 1998.  In 2001, more than half of the nation used the internet—143 

million users, or 54 percent of the population.
4
  Importantly, households with internet 

access have grown at similar rates, with the total percentage of households with internet 

access increasing from 26 percent in 1998 to just over 50 percent in 2001.
5
  And while 

some have criticized the pace of broadband deployment in the United States, the nation 

has made great strides in this area, with broadband available to 90 percent of American 

households.  Indeed, the United States has surpassed Europe in terms of deploying fiber 

to the home. 

 

Despite the potential economic benefits from deploying a high-speed network to 

homes nationwide, regulatory policies towards broadband have been ambivalent.  Section 

706 of the 1996 Telecommunications Act simply states that the Federal Communications 

Commission (FCC) establish policies for “the deployment on a reasonable and timely 

basis of advanced telecommunications capability to all Americans.”  The Act provides 

federal and state regulators the authority to proceed with rulemakings to meet these 

goals.6 

 

Unfortunately, federal and state policies toward the internet and broadband 

deployment have been confusing at best.  Issues such as privacy, the taxation of internet 

transactions, and access to the internet have posed challenges to broadband policy.  

Privacy restrictions and the threat of taxation also loom large for e-commerce and 

consumers using the internet, and broadband deployment policy should not be diverted in 

the wake of debates over such issues. 

 

                                                 
2
 National Telecommunications and Information Administration and Economics and Statistics 

Administration, U.S. Department of Commerce, available at 

http://www.ntia.doc.gov/ntiahome/dn/hhs/Charth1.htm 
3
 National Telecommunications and Information Administration and Economics and Statistics 

Administration, U.S. Department of Commerce, A Nation Online: How Americans are Expanding Their 

Use of the Internet, Washington, D.C., 2002, p. 24.  Available at 

http://www.ntia.doc.gov/ntiahome/dn/anationonline2.pdf    
4
 Ibid, p. 26. 

5
 National Telecommunications and Information Administration and Economics and Statistics 

Administration, U.S. Department of Commerce, available at 

http://www.ntia.doc.gov/ntiahome/dn/hhs/ChartH6.htm 
6 Sec. 706, Telecommunications Act of 1996, P. L. No. 104-104, 110 Stat. 56 (1996), 

http://www.fcc.gov/telecom.html.  

 



 4 

Ultimately, avoiding uncertainty and eliminating regulatory barriers to broadband 

deployment are necessary to prompt future capital expenditures.  As Eric Strumingher, an 

Investment Analyst at Cobalt Capital summarized, “In my opinion, clarity, consistency, 

and predictability in regulation coupled with an overarching bias toward restraint will 

minimize the cost of capital for the telecommunications industry, thereby encouraging 

increased investment and strengthening the industry.”7   

 

From Regulation to Competition 

 

 For decades, the goal of state and local regulators has been to regulate monopolies 

in an attempt to achieve economies of scale while avoiding the negative aspects of sole 

providers.8  This world of regulated monopolies blurred the distinction between industry 

and government, with state and federal regulators having significant influence over such 

critical variables as output and price as well as the services and features offered to 

consumers.   

 

 What was once a segmented market with different regulated monopolists 

providing specific sets of services (e.g., wireline telephone service, wireless services, 

video services, and so forth) is now dynamic and competitive with all providers 

competing to provide consumers the triple play of voice, data, and video services.  Digital 

technology has eliminated the borders between various products as messages, sounds, 

and images are reduced to bits of data—zeroes and ones that can carry virtually any 

information a consumer requires.  Broadband deployment in today’s world is an 

important issue, and it is evolving in a far more dynamic market than the regulated 

common carriers of the old telecommunications world. 

 

More than a decade after the 1996 Telecommunications Act, technological 

convergence has altered the landscape significantly.  Today’s consumers have greater 

choice and more innovative products available at competitive prices.  But these gains 

tend to be in those areas of relatively lighter regulation.  For example, consider the 

changes in wireless communications, perhaps the sector of the industry with the lightest 

hand of regulation.  Prices have fallen, new services and plans have been introduced to 

accommodate all types of consumers, and today’s phones continue to add new features at 

a rapid pace, from new voice mail and email options to cameras and MP3 players. 

 

The wireless industry is competitive and has seen consumer benefits increase as 

technology, coverage, and availability have improved within the market.  In 2009, 95.8 

percent of the population had access to three or more telecom service providers, and 94 

percent of the population had access to four or more providers.9  The price per minute for 

phone calls has decreased 37 cents on average since 1993 when cell phones were first 

                                                 
7
 Testimony of Eric Strumingher before the House Committee on Energy and Commerce, February 5, 

2003.  Available at 

http://energycommerce.house.gov/108/Hearings/02052003hearing775/Strumingher1268.htm  
8
 Kenneth E. Train, Optimal Regulation: The Economic Theory of Natural Monopoly, The MIT Press: 

Cambridge, Mass. (1992). 
9
 Thirteenth Annual Report and Analysis of Competitive Market Conditions with Respect to Commercial 

Mobile Services., p. 27. Table 2. 
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introduced.10  Market entry and competition have increased dramatically as average 

revenues per voice minute have steadily decreased over the last 15 years.  These trends 

have come in conjunction with higher customer satisfaction ratings and millions of more 

customer subscriptions.11  In fact, such development and innovation provide important 

insights for developing a national framework for broadband deployment.  Expanding 

output and declining prices, coupled with improving quality, are hardly signs of a 

monopolistic industry. 

 

The expanding scope of this market will have a significant impact on the 

regulatory regime. Today's marketplace has moved beyond voice and data transmissions 

and looks radically different than anything that policymakers could have envisioned a 

decade ago when the telecommunications laws were last updated.  Comcast is adding 

millions of VOIP subscribers, Verizon has a significant campaign underway to deploy 

fiber networks to the home, and wireless providers are beginning to offer video and 

broadband services.   As network platforms converge, competition is fundamentally 

redefined and it is essential that government regulations keep pace. 

 

For example, build-out requirements make little sense in a competitive and 

expanding marketplace for broadband where they can pose potential barriers to entry.  

New entrants make investments with no guaranteed rate of return; they do not have a 

monopoly that ensures they will recoup their costs. 

 

Given that the market is no longer a monopoly, it makes little sense to apply the 

old rules to new entrants.  Build-out for a protected monopoly may have made sense, as 

there were no competitors to affect the process.  In a competitive marketplace, strategic 

behavior by incumbent companies can thwart the efforts of new providers.  A recent 

study suggests that build-out requirements actually harm consumer welfare by reducing 

incentives to enter markets in the first place.  Moreover, the authors note that build-out 

requirements can hinder deployment to lower income households by creating incentives 

for bypass that are greater for less profitable communities.12   

 

The legacy of rate regulation and natural monopolies is a poor reference point for 

future policy.  Old notions of regulated utilities are already impeding competition and 

deployment of new technologies.  The regulatory framework continues to rely on theories 

of public utility regulation, where monopolists are allowed to operate under some form of 

price regulation while being allowed to recoup their capital investments and generate a 

“fair” rate of return for their investors.13 

 

 Outdated regulations treat similar services completely differently based on the 

type of provider offering the service.  Consider high-speed broadband connections, for 

                                                 
10
Ibid. p. 93, Table 12 

11
 Ibid., p. 9. 

12 George S. Ford, Thomas M. Koutsky, Lawrence J. Spiwak, “The Impact of Video Service Regulation on 

the Construction of Broadband Networks to Low-Income Households,” Phoenix Center Policy Paper No. 

23 (September 2005). 
 
13
 Kahn, 1988, supra. 
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example.  From the consumer’s perspective, the distinctions between DSL service by a 

phone company and cable modem service from their cable provider is not that significant.  

Yet DSL providers, until recently, faced a significant degree of regulation in the 

wholesale market that cable providers have been able to avoid completely.  Such market 

distortions may explain why cable modems have a significant advantage in the market for 

high-speed connections.  Similarly, DBS video programming from companies such as 

DirecTV has made substantial inroads in the market while avoiding the cumbersome 

franchising process.   

 

 As technologies converge and these services come to look more and more alike, 

these regulatory disparities will become even greater.  At some point, the FCC must 

disentangle the various objectives of communications policy in order to redefine both the 

market and government priorities.  Perhaps most significantly, universal service policies 

must be re-examined in light of new market competition.  Many of today’s market 

distortions are a direct result of universal service requirements that are clearly out of 

place in today’s marketplace.  In the earlier world of regulated monopolies, it was 

politically expedient to use cross-subsidies to keep residential rates and rural rates low 

while charging higher prices for business and urban customers.14  Yet in a market with 

new entrants and cross platform competition, cross-subsidy schemes become unworkable 

and the universal service program should be re-evaluated.  A more effective approach 

would be to develop market-based incentives for universal service through competitive 

bidding measures such as reverse auctions. 

 

Broadband is perhaps the greatest success story for deregulatory parity.  

Telecommunications providers offer broadband on 80 percent of their wirelines and cable 

operators offer broadband to almost 90 percent of their subscribers.  In aggregate, more 

than 95 percent of zip codes have 1 or more providers and more than half of all zip codes 

have 4 or more broadband providers.15  Yet, there has never been a single build-out 

requirement for any broadband provider.  In fact, broadband services have been 

progressively deregulated with each step spurring greater investment, more competition, 

and lower prices for consumers.  The FCC should consider efforts to continue this 

expansion of the broadband market. 

 

Spectrum management is another area the FCC is examining that could benefit 

from market-based policies.  In particular, the FCC should undertake efforts to manage 

scarce spectrum resources more effectively, and make more spectrum available to the 

private sector.  Historically, markets have proved to be more effective at allocating scarce 

resources than government, and spectrum auctions are an efficient way to move these 

valuable resources to the private sector where they can be put to their most highly valued 

use.  To that end, these auctions should be as clean as possible, without altering the value 

of spectrum by adding additional requirements and mandates to which those bidding on 

the resources must comply. 

   

                                                 
14
 Robert W. Crandall, 1991, supra. 

15
 2005 Trends in Telephone Service Report http://www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-

State_Link/IAD/trend605.pdf 
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Open Networks 
 

Any discussion of broadband deployment will inevitably address the issue of open 

networks or net neutrality.  Neutrality means that the internet merely transfers data while 

applications at the edge manage the data (e.g., spam filters, etc.) and determine how the 

data is used (e.g., email, web browser, etc.).  The creative component of the internet is 

exclusively as the edge; the pipes are simply a mechanism to connect these islands of 

creativity.  Yet increasing traffic and new applications highlight the need for better traffic 

management, and ensuring Quality of Service (QoS) has raised questions about whether 

the network itself requires more intelligence. 

 

By definition, mandated “dumb” pipes would functionally operate as a common 

carrier.  Not only does this limit innovation, but it may also reduce competition in the 

“last mile,” the very concern that fuels much of today’s debate.  In a competitive market, 

investments will only be undertaken if there is a reasonable chance to generate a return 

on the capital outlay.  Innovation and experimentation allow broadband providers to offer 

new opportunities for networks and deployment.  

 

Dumb pipes, on the other hand, are an undifferentiated commodity, which reduces 

incentives to deploy in an area already served by an incumbent broadband provider.  In 

today’s market, it is the new capabilities of high-speed broadband, including faster 

internet connections, video programming, and internet telephony, that are driving 

deployment.  Providers are competing in terms of both speed and service, seeking to offer 

consumers a unique and enjoyable online experience.  WiMax providers offer the 

additional benefit of mobility, another characteristic of demand that many consumers rate 

highly.  However, mandates that reduce the network to a commoditized service limit the 

margins for competition, reducing incentives to invest in critical infrastructure.  

Consequently, net neutrality mandates could generate greater concerns over market 

power than exist in today’s internet, while making QoS and pricing experimentation 

difficult. 

 

Given the emphasis on simple emails and file transfers in the early years of the 

internet, latency and jitter (delays and problems in the data at the end of the pipe) were 

not significant problems.   However, the shift from moving text files to streaming video 

and internet telephony has highlighted the importance of quality of service: “As 

originally envisaged, the Internet was not designed for services with real time 

requirements…. [A]s opposed to the traditional telephone network's use of switched 

circuits that are opened for the duration of a telephone conversation, the Internet uses 

datagrams that may have other datagrams just in front and behind that belong to different 

communication sources and are destined to terminate on a different host.”
16
  Unlimited 

bandwidth, once thought to be a solution, cannot address the more fundamental problems 

of managing packets of information.  QoS is a legitimate concern, and an attribute that 

many consumers demand. 

 

                                                 
16
 The Wik Consult, supra, note 5, May 2002, p. 36. 
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 Indeed, Richard Bennett, an early pioneer of the internet, notes, “QoS is a 

legitimate offering, especially in the day of BitTorrent and what’s to follow it….The 

End-toEnd is fine for error recovery in file transfer programs, not so fine for congestion 

control in the interior links of the internet.  For the latter, we need QoS, MPLS, and 

address-based quotas.”
17
 

 

Issues of market power and the ability to leverage that power into different layers 

of the internet are not unique to one particular layer of the internet.  Such activity can 

occur anywhere in the market.  As such existing antitrust laws are more general and far 

better suited for addressing any situations that may arise rather than proposing new ex 

ante regulatory oversight. 

 

The FCC’s Policy Statement 

 

 We do not believe the Policy Statement requires the initiation of a rulemaking 

process.  With some clarification, the Federal Communications Commission, under 

Chairman Kevin Martin, released a policy statement on internet freedom in 2005 that 

included four main principles outlined by the previous FCC Chairman, Michael Powell. 

More importantly, the Policy Statement also asserted that the FCC had the authority to 

ensure that the internet was operated in a neutral manner.  Nonetheless, advocates of net 

neutrality find these principles wanting, and would like to strengthen these principles.  In 

particular, they hope to add a fifth principle on “nondiscrimination” that would prohibit 

distinctions between data packets.  

 

 Perhaps the most notable effect would be the disincentives created for investing in 

new technologies or expanded broadband deployment.  When mandates require any 

updates that enhance or prioritize the ability to move information across the internet to be 

immediately available to anyone using the network, there is a reduced incentive to invest 

in better network management.  Enhanced quality of service or tiered access that 

prioritizes the delivery of specific packets of data may no longer be available as an 

option, which can have important consequences for the operation of the internet.   

 

Conclusion 

 

 To date, the internet has evolved relatively free from federal regulation.  This 

flexibility has created an important resource that continues to evolve to meet a growing 

demand among consumers and businesses, and a rational broadband policy framework 

that promotes competition and innovation will facilitate this process.  Moreover, that 

demand and the data-intensive content of the broadband world have generated new 

products that may require new tools for network management.  It is not in the public’s 

interest to give the government the job of controlling this evolution.  The future of 

broadband should be determined by those using the network, as should decisions on 

handling the burgeoning flow of information over the internet.   

   

                                                 
17
 Quoted in Andrew Orlowski, “How ‘Saving the Net’ May Kill It,” The Register, July 17, 2006, available 

at http://www.theregister.co.uk/2006/07/17/net_neut_slow_death/. 
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 It also should be remembered that federal antitrust laws continue to provide 

significant regulatory oversight of the market, even in the absence of new regulatory 

mandates.  As broadband deployment expands and the next generation of the online 

world emerges, questions of market power may arise that cut across all market 

participants.  The diversity of potential sources of market power suggests that the existing 

antitrust laws embody a degree of flexibility that makes them more aptly suited to 

addressing any problems than would an ex ante, proscriptive regulatory mandates. 

 

Respectfully submitted,  
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